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The Code of Hammurabi is a well-preserved Babylonian 
law code of ancient Iraq, formerly Mesopotamia, dating 
back to about 1772 BC. It is one of the oldest deciphered 
writings of significant length in the world 
 
 

 Most famous for its codification of the "an eye for an eye, a tooth for a tooth“ 
punishment, the Code consisted of 282 laws, with scaled punishments.   

 Nearly one-half of the Code deals with matters of contract, establishing, for 
example, the wages to be paid to an ox driver or a surgeon. Other provisions set 
the terms of a transaction, establishing the liability of a builder for a house that 
collapses, or property that is damaged while left in the care of another.  The Code 
also addresses issues concerning household and family relationships. 
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 United States v. Spearin (248 U.S. 132), also referred to as the 
Spearin doctrine is a 1918 United States Supreme Court 
decision. It remains one of the landmark construction law cases. 

 

 What it Means:  In Spearin the U.S. Supreme Court found that the 
owner impliedly warrants the information, plans and 
specifications which an owner provides to a general contractor. 
The contractor will not be liable to the owner for loss or damage 
which results solely from insufficiencies or defects in such 
information, plans and specifications. 
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 Caselaw 
 Federal 

 Florida 
 

 Statutes 
 Chapter 255- Public Project Payment Bond 

 Chapter 713- Claim of Lien/Private Payment Bonds 

 Chapter 553- Building Construction Standards 

 Chapter 558- Construction Defect 
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 Caselaw 

 Forum Selection Clause 

 First Cost 

 Home Office Overhead  

 Electronic Discovery and Social Media 

 Statutes 

 Lien/Bond Updates 

 Standard Jury Instructions 

 New construction damage instructions 
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 Atlantic Marine Construction Company, Inc. v. United States District 
Court for the Western District of Texas, 134 U.S. 568 (2013) 
 Ideally, all of your contracts should include a forum selection clause 

specifying where you can file suit and what court(s) will have 
jurisdiction  

 Despite this, disputes can arise where one party files suit in violation of 
the agreed venue in the contract 

 This can have big repercussions not only financially, but also in terms of 
litigating in a foreign venue 

 In Atlantic Marine, the Supreme Court definitively held that “[w]hen the 
parties have agreed to a valid forum selection clause, a district court 
should ordinarily transfer the case to the forum specified in that clause.” 
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 Florida Statutes also address forum selection clauses 

 47.025  Actions against contractors.--Any venue provision in a 
contract for improvement to real property which requires legal action 
involving a resident contractor, subcontractor, sub-subcontractor, or 
materialman, as defined in 1part I of chapter 713, to be brought 
outside this state is void as a matter of public policy. To the extent 
that the venue provision in the contract is void under this section, any 
legal action arising out of that contract shall be brought only in this 
state in the county where the defendant resides, where the cause of 
action accrued, or where the property in litigation is located, unless, 
after the dispute arises, the parties stipulate to another venue. 
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 The School Board of Broward County v. Pierce Goodwin Alexander & 
Linville, 39 Fla. L. Weekly D590 (Fla. 4th DCA March 19, 2014) 

 Case involved claim by the School Board against the architect for 
additional construction costs associated with design errors, the 
largest of which dealt with a failure of the bid set of plans to 
comply with the building code 
 The plans had to be redrafted which led to increased construction costs 

to comply with the new plans 

 The Architect argued that the School Board could not recover 
costs for betterment in the revised design and that it was barred 
from recovering any ‘First Cost’ items of damages 
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 The concept of first cost is that a party cannot recover 
those added costs that it otherwise would have born had 
the breach not occurred 

 

 Here, the Architect argued that the School Board could 
not recover the additional construction costs that it 
otherwise would have paid if the initial design plans 
matched the final design plans 
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 Home Office Overhead 
 Costs related to the total cost of doing but that are not directly attributable to a 

particular project 

 Ex. Rent, salaries, utilities incurred for the home office location 

 These are extremely difficult to recover 

 The formula for calculating is known as ‘Eichleay’   
 Eichleay Corp., ASBCA No. 5183, 60-2 BCA 2688 (1960), aff'd on reh'g, 61-1 BCA 

2894 (1960). 

 “Standby concept” 

 Contractor must show suspension of work to the extent that it is impractical to 
undertake other work that would absorb the home office costs 
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 Test for Recovery 
1. Government (owner) imposed delay 

2. Government (owner) required contractor to ‘standby’ during the delay 
and 

3. While standing by the contractor was unable to take on additional work 
 

 The contractor must show the first two items and then the 
burden shifts to the owner to show either: 
 It was not impractical for the contractor to obtain ‘replacement work’, 

OR 

 Contractor’s inability to obtain such work, or perform it, was not caused 
by the owner caused suspension 
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 Marion County v. Polivka Paving, Inc., 44 So. 3d 126 (Fla. 4th DCA 
2010) 
 Contract to construct soccer fields and related improvements to county 

park 
 More fill was needed to raise the elevation than County estimated which 

led to several months of delay 
 Parties’ agreed to a change order but the County withheld the final 

contract balance and did not pay for the additional fill and repairs 
 

 Court’s Ruling: Upholds Eichleay and former case holdings 
 To recover contractor MUST show government caused delay requiring 

contractor to ‘indefinitely standby to the point that the contractor was 
effectively suspended and unable to take on additional work’ 
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 Public entity may not make payment to the contractor unless the 
public entity has received a certified copy of the bond 

 Provision in a payment bond furnished for a public works contract 
that limits or expands the effective duration of the bond or adds 
conditions precedent beyond those in 255.05 is unenforceable 

 Payment to a contractor who has furnished a payment bond on a 
public works project may not be conditioned upon production of 
release, waiver, or documentation demonstrating claimant does not 
have an outstanding claim against the contractor, surety, payment 
bond or public authority if the surety has given written consent 

 Surety may, after written notice served on public authority revoke its 
consent or direct public authority to withhold payment 
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 Creation of F.S. 255.0518 
 

 Requiring that the state, a county, a municipality, or any 
other public body or institution open sealed bids received in 
response to a competitive solicitation at a public meeting, 
announce the name of each bidder and the price submitted, 
and make available upon request the names of bidders and 
submitted prices 
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 713.13- Notice of Commencement 
 Revising notice form to clarify that the notice of commencement expires 1 year after the date of 

recording 
 Providing additional time for service when a notice of commencement is not recorded with a 

copy of the bond attached 
 

 713.16- Demand for Copy of Contract and Statement of Account 
 Demand for statement of account must include a description of the property, names of the owner, 

contractor and lienor’s customer as specified in the Notice to Owner 

 713.23 
 Revisions to Notice to Contractor Form 
 Contractor must serve rather than mail a notice of contest of claim against the payment bond and 

a notice of bond 
 Provision in a payment bond that limits the class of persons who are protected by the bond or 

expands effective duration of the bond or adds conditions precedent to enforcement of a claim 
against a payment bond is unenforceable 
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 In a new era of the Cloud and the race to find the 
latest and greatest app that will inevitably change 
our lives for the better, the construction and legal 
marketplace has been affected by the changing 
face of technology 

 

 Project management software 

 F.S. 668.50: Uniform Electronic Transaction Act 
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 In line with the changing face of contracting, the Florida 
legislature enacted the Uniform Electronic Transaction Act in 
2012 

 Provides that an electronic signature is valid and satisfies any 
provision of law requiring a record to be in writing or signed 

 A record or signature may not be denied legal effect solely because it is 
electronic form 

 Only applies when the parties have agreed to conduct 
transactions by electronic means 

 You can later refuse to conduct future transactions electronically 
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 Electronic signature is attributable to a person if the record or 
signature was the act of the person 
 This is shown by context and surrounding circumstances at time of its 

creation 

 

 Allows for electronic notarization of documents  

 

 It is important to address this in your contracts, change orders 
and other documents which will use electronic signatures 

 

 You will need to adjust your record retention policies to ensure 
that electronic records are included  
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 Who doesn’t love a good Facebook status update?  In this new era we 
all use social media both in our personal and professional lives 

 No longer are the days where a good website and word of mouth is 
sufficient to compete in the marketplace 

 Companies frequently use Facebook and twitter to educate potential 
and current clients about their successes  

 As with anything, awareness is key– who can see your Facebook or 
twitter posts?  Are those going to be discoverable during litigation?  It 
seems crazy to think that a rant on Facebook could end up a topic of 
discussion in a legal proceeding but the reality is that it can and has 
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 Negligence claim brought by mother (Tonia Root) on behalf of 
injuries sustained by her 3 year old son when he was struck by a 
vehicle in front of a construction site while under the care of his aunt 

 

 During discovery the defendant City, contractor and subcontractors 
sought discovery of postings on her Facebook account  

 

 The primary claim supporting the request was Root’s claim for 
parental consortium and defendants’ affirmative defenses for 
negligent entrustment and improper supervision 
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 Any counseling or psychological care obtained by Tonia Root before 
or after the accident; 

 Any and all postings, statuses, photos, “likes” or videos relating to 
Tonia Root’s 
 Relationships with [her son] or her other children, both prior to and following, 

the accident; 

 Relationships with other family members, boyfriends, husbands, and/or 
significant others, both prior to, and following the accident; 

 Mental health, stress complaints, alcohol use or other substance use, both prior 
to and after, the accident 

 Facebook account postings relating to any lawsuit filed after the 
accident by Tonia Root or others. 
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 Root argued the request was a classic fishing expedition 
and not relevant to the case and reasonably calculated to 
lead to admissible evidence 

 The Court noted that social media is subject to 
traditional discovery principles and trial courts have 
routinely found such evidence to be discoverable 

 In analyzing the request the Second District found that 
there was no evidence presented that the discovery 
pertained to the accident itself or to either Root’s 
primary claim of the Defendants’ affirmative defenses  
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 James v. Edwards, 85 Va. Cir. 139 (2012) 
 Motion to Compel discovery filed in PI case 
 Trial court order allowing defendant to view Plaintiff’s entire Facebook account for 

specific window of time; prohibited from deleting anything 
 Plaintiff has to provide login information through his attorney 

 Patterson v. Turner Construction Co., 88 A.D.3d 617, 931 N.Y.S.2d 311 (2011) 
 Motion to Compel discovery filed in PI Case 
 Court granted Motion to Compel Plaintiff’s Facebook records 
 Found that use of privacy settings won’t protect from discovery if relevant 

 Loporcaro v. City of New York, 35 Misc. 3d 1209(A), 950 N.Y.S.2d 723 (Sup. Ct. 
2012) 
 Court granted access to Facebook account, including deleted materials, for evidence that 

might contradict Plaintiff’s injury claims 

 Smith v. State, 2012-KA-00218-COA, 2013 WL 2400393 (Miss. Ct. App. June 
4, 2013) cert. granted, 131 So. 3d 577 (Miss. 2014) 
 Criminal case 
 Facebook email messages possibly admissible 
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 Noting the growth of complex civil litigation, the Florida 
Supreme Court recently expanded the jury instructions on 
damages  

 504.4- Breach of Contract Damages 
 Now clear definitions for compensatory vs. special damages 

 Compensatory:  Amount of money which will put plaintiff in as good a 
position as he/she would have been if the defendant had not breached the 
contract AND those amounts that naturally result from the breach 

 Special Damages: Amount which will compensate plaintiff for damages that 
normally do not result from the breach; must show that defendant knew or 
reasonably should have known of special circumstances leading to the 
damages 
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 504.5- Owners Damages for Breach of Contract to Construct 
Improvements on Real Property 
 Where no claim of economic waste, measure is reasonable cost of 

completion less balance due under contract 

 Where defendant claims economic waste, either 
 Cost of completion less balance due OR 

 Difference between FMV of real property as improved and FMV if 
constructed in accordance with the contract, measured at the time of the 
breach 

 504.9- Mitigation of Damages 
 Cannot recover damages which could have been avoided with 

reasonable efforts or expenditures 
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